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¥ O IRELAND

CORPORATE RESTRUCTURING 2016

David Baxter reviews alternative corporate restructuring processes
available in Ireland, and highlights recent cases whereby these
processes have been applied successfully to execute a deal.

1. What trends, in terms of activity levels, affected
industries or investor focus, have you seen in the
restructuring and insolvency market in your jurisdic-
tion over the last 12 months?

Over the last 24 months there has been an unprec-
edented deleveraging of senior real estate-related
debt by a number of Irish and UK financial insti-
tutions. This has resulted in Irish transactions
making up a material percentage of the total level
of loan portfolio sales across Europe.

These transactions have dominated the Irish
restructuring market, not only from the perspec-
tive of deal activity levels but also in relation to the
manner in which new debt-holders work out such
debt. The purchasers of these loan books tend to
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be large US private equity funds that have set up
or partnered with local servicers.

As regards industry sectors - a number of
retailers have availed of the Irish examinership
process primarily in order to correct rental obli-
gations. The financing of certain PPP projects
(roads in particular) is being revisited due to the
sustained failure of the project to meet revenue
projections and some of these restructurings are
already underway. Oil exploration companies are
also under pressure, albeit none have yet availed
of any formal restructuring process. Low interest
rates and favourable foreign exchange rates (for
those Irish businesses exporting to the UK and
the US), combined with some reluctance by the
major domestic banks to enforce, have resulted in
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the availability of local and
international credit and
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corporate debtors and their
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sheets where unsustainable
debt levels remain Q

relatively few trading companies being placed into
receivership.

2. What is the market view on prospects for the
coming year?

While the vast majority of real estate loan portfolio
sales in the primary market will have concluded
by the end of 2015, the rump of these should trade
by the end of Q2, 2016.

Although formal insolvency appointments are
likely to reduce in 2016, a key factor will be the
availability of local and international credit and
the willingness of both corporate debtors and their
lenders to right-size balance sheets where unsus-
tainable debt levels remain. This is particularly
the case in the SME (small and medium enter-
prises) market where 2012-2015 restructurings
may need to be revisited.

The private equity debt holders will continue
to work through their loan books and/or sell on
portions via a secondary market. We can expect
repackaged portfolios of performing loans (attrac-
tive to Ireland’s pillar banks, AIB and Bank of
Ireland) as well as the segmentation of industry
specific loans (e.g. in the hotel and leisure sector)
within this secondary market.

A number of listed Irish incorporated debt
issuers, typically with UK/EU-based businesses/
assets, may look to restructure their debt profile
using the Irish scheme of arrangement procedure
which is very similar to the scheme process avail-
able in England.

The negative impact of a potential Brexit on
Ireland has been well documented in light of
the UK’s importance as Ireland’s main trading
partner, but this is unlikely, of itself, to trigger

any corporate default in 2016. A more immediate
issue to the business community is the uncertainty
surrounding a general election in Ireland that will
take place in the first quarter of 2016, and which
may result in a change to the current coalition and
potential political instability.

3. What are the key tools available in your juris-
diction to achieve a corporate restructuring — are
they primarily formal, court-driven processes, or
are informal out-of-court restructurings possible?
Do you feel that the tools you have available are
effective in terms of providing speedy, fair and
predictable outcomes?

Ireland’s restructuring toolkit is broad and effec-
tive but underused.

Examinership, not dissimilar to US chapter
11, has significant flexibility in relation to both
debt cram-down and change of ownership within
a three-month court-overseen process. While
significant influence vests in the office-holder (the
examiner is typically appointed by the debtor), the
process enables a business to benefit from a broad
and speedy restructuring with a low creditor
approval threshold.

We acted for the first lien lenders in the exam-
inership of Eircom in 2012 where approximately
€4bn worth of debt was restructured with the
first lien lenders taking control of the business,
having 15% of their debt written down and more
than €1.3bn worth of junior debt being written
off. The predictability of the outcome in this type
of restructuring (a court welcomes an advanced
plan being presented at the outset of the process)
is assisted by significant pre-process preparation
and key stakeholder engagement. In terms of
speed: the court order sanctioning the examiner’s
scheme of arrangement in Eircom was made 54
days after the process commenced.

Pre-pack receiverships are not unusual and,
assuming credit availability picks up, we should
see an increased use of this restructuring tool in
Ireland. The main attractions with this option -
the senior creditors negotiate and settle the sale
documents with a buyer so that the business
assets can pass immediately upon enforcement -
is to minimise value depletion, retain key staff and
avoid a protracted insolvency process.

The Irish scheme of arrangement technology
is very similar to that in England. While this
procedure has been more prevalent in Ireland in
relation to the reorganisation of shareholdings
of large corporates, it is clear that it can also be
used for complex debt restructurings. It tends
to be the tool of choice for effecting the large-
scale corporate inversion transactions currently
in vogue with US/Irish pharmaceutical compa-
nies. The advantages of such schemes include

the sheer flexibility of the process (as to what ©
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© types of restructuring can be caught), its speed

(8-12 weeks would not be unrealistic for this
court process) and although voting thresholds for
schemes are much higher than in examinerships,
the scheme procedure has the benefit of not being
an insolvency process.

4. In terms of intercreditor dynamics, where does
the balance of power lie as between shareholders
and creditors, and as between senior lenders and
junior/mezzanine lenders? In particular, how do
valuation disputes between different stakeholders
tend to play out?

Ireland is, broadly speaking, a creditor-friendly
jurisdiction. However, certain risks exist within
examinership where, subject to where value breaks
in a capital structure, the possibility of cram-down
of all levels of debt can arise.

In practice, and particularly where ongoing
support of the existing senior lenders is required
by the debtor, forced cram-down of senior debt is
rare. In an examinership context, junior/mezza-
nine creditors hold some modest leverage because
examiners tend to offer a tip to out of the money
creditors. That said, in Eircom’s recent restruc-
turing, all junior debt was written off with no
return to that creditor class.

The full suite of debt enforcement entitlements
is available to debt holders of a comprehensive
security package. While the appointment of
receivers by lenders can be challenged by a debtor

CORPORATE RESTRUCTURING 2016

if a court is persuaded that examinership is a
better option for the corporate debtor, such chal-
lenges are not commonplace.

Valuation disputes tend to be resolved
following a court’s consideration of expert
evidence. The 2010 McInerney Homes examin-
ership demonstrated the court’s willingness to
support the senior lenders” approach to valuation
in the context of that stakeholder’s preference to
sweat assets via a long-term receivership rather
than an imminent liquidation/fire-sale valua-
tion. Absent a willingness to be the new money
provider, out of the money junior creditors have
very limited rights within an examinership.

Intercreditor arrangements within syndicated
and structured lending in Ireland are similar to
the UK and are often based on market or LMA
type precedents.

5. Have there been any changes in the capital struc-
tures of companies based in your jurisdiction over
recent years caused by the retreat of banks from
loan origination? In particular, have you found
that capital structures now increasingly comprise
debt governed by different laws (such as New York
law governed high yield bonds)? If so, how do you
expect these changes to impact on restructurings in
the future?

There have been limited changes to capital struc-
tures as a result of the reduction of traditional
bank lending.
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the last few years (together
with the returns made by
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by distressed debt funds as
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which to invest capital
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Unsurprisingly, and in line with the broader
European trend, larger Irish corporates have
looked to avail of other liquidity sources (debt
capital markets and alternative lenders) to rebal-
ance the make-up of their financing, resulting in
the percentage of their bank debt reducing.

The high yield bond market has been one of the
staples for providing the necessary financing for
corporate inversion transactions that have recently
dominated the Irish M&A landscape. To the extent
that restructurings of such vehicles are required in
the future, the main change and challenge is likely
to be the inter-creditor dynamic against a back-
drop of some large debt levels and the potential for
a flexible make-up of the key creditor stakeholders
in this area.

6. Is there significant activity on the part of distressed
debt funds in your jurisdiction? How successful have
they been in entering the market, and how much
has market practice (or law) evolved in response? If
funds have not successfully entered the market, can
you identify reasons why?

As noted earlier, the level of debt acquisition
in Ireland by private equity funds is utterly
unprecedented.

The extent of transactional activity over
the last few years (together with the returns
made by investors) demonstrates that Ireland is
considered by distressed debt funds as a strong
jurisdiction within which to invest capital to
execute restructuring opportunities. Canyon
Capital’s acquisition and subsequent sale of its

debt position in the Moran Hotel Group is an
example of a distressed debt fund acquiring
senior debt and enjoying the upside of an early
sale of a restructured business.

In many ways there has been little need for
change in market practice or the related law as
a result of the significant role of debt funds in
Ireland over recent years. However, the crea-
tion of Ireland’s bad bank, the National Asset
Management Agency, in 2009, together with the
legislation implementing the liquidation of the
Irish Bank Resolution Corporation (IBRC) in 2013,
meant that acquiring funds needed to quickly
understand the rules of sale of these new vendors
who controlled huge real estate loan books. We
acted for the special liquidators of IBRC who sold
approximately €22bn worth of par senior debt,
primarily to international funds, over the course
of 18 months.

A good example of distressed debt funds’
activity in an All-Ireland context market was the
restructuring of the Quinn Group in 2011. This is
viewed as a strong case study in relation to chal-
lenging inter-creditor dynamics between banks,
US private placement debt holders and debt funds.

7. Are there any unusual features of your insolvency
or restructuring law that an external investor should
be aware of (such as equitable subordination, or
substantive consolidation)?

There are very few unusual features of Irish insol-
vency and restructuring law that would cause
concern to an external investor.

The opportunities that examinership presents
to external investors are relatively unique in an EU
context simply because of the breadth, speed and
effectiveness of this restructuring process.

As regards investors seeking to acquire loan
portfolios of residential properties, it is fair to say
that the ability of lenders to enforce on such loans
(particularly family homes) can be protracted and
complicated. In line with the broader trend in the
EU, regulatory oversight in this area has increased.

8. Are there any proposals for reform of the legal
framework that governs insolvency and restructur-
ings in your jurisdiction?

Ireland’s Company Code was consolidated and
reformed in 2014. With the exception of some
minor changes (the codification of directors” duties
and the extension receivers’ statutory powers),
this will have limited impact within the world of
restructuring and insolvency.

The minimum period for discharge of a
personal bankrupt was recently reduced to 12
months in an effort to stimulate an under-utilised
Personal Insolvency Regime and possibly to try
and reduce bankruptcy tourism to the UK.
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Very recently, legislation was introduced to
extend the regulatory framework which applies
to financial institutions in Ireland to acquirers of
loan portfolios and/or their servicers.

9. If it was up to you, what changes would you

CORPORATE RESTRUCTURING 2016

technology businesses, as well as attracting huge
foreign direct investment from other US indus-
tries, e.g. biotech and pharmaceuticals.

Assuming this trend continues, consideration
should be given to introducing (in addition to exam-
inership) a bespoke Irish chapter 11 regime which

make? would only be available to debtors of a particular
financial size. One cannot overstate the importance
of familiarity with a restructuring environment and

confidence in its procedures to foreign investors.

Dublin has been extremely effective at cementing
itself as the EU headquarters for the leading US

David Baxter dbaxter@algoodbody.com

David heads up A&L Goodbody's restructuring and insolvency group. He has acted for
companies, distressed debt funds, international creditors and insolvency practitioners in the
majority of significant restructurings and corporate collapses in Ireland over the last decade.
Key mandates include acting for: the Special Liquidators to IBRC (the largest liquidation in
Irish history and globally one of the 10 largest bankruptcy cases ever); the first lien lenders
to the eircom Group in its 2012 restructuring; and the Quinn Group in its 2011 restructuring.

A&L Goodbody

A&L Goodbody is internationally recognised as a market-leading
corporate law firm. We advise clients on all areas of law from our
offices in Dublin, Belfast, London, New York, San Francisco and
Palo Alto. A&L Goodbody’s Restructuring and Insolvency team has
unrivalled experience and expertise in the Irish legal market. The
combined Dublin and Belfast office teams include four specialist
restructuring and insolvency partners. Together with other experts
throughout the firm they advise domestic and international
stakeholders on the full range of distressed situations.

www.algoodbody.com
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